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PART I: INTRODUCTION

We have been requested by Abahlali baseMjondolo, a non-governmental organisation based in KwaZulu-Natal, representing the interests of the poor and homeless, to provide an opinion on the legality of the Elimination and Prevention of Re-Emergence of Slums Act 6 of 2007 (‘the Act’).

The Act aims ‘[t]o provide for the progressive elimination of slums in the Province of KwaZulu-Natal; to provide for measures for the prevention of the re-emergence of slums; to provide for the upgrading and control of existing slums; and to provide for matters connected therewith’.

In this opinion, we have sought to highlight some of the more problematic areas of the Act, and do not purport to have carried out an exhaustive evaluation of every possible objection to the Act. 

We begin by considering the constitutional competence of the KwaZulu-Natal legislature to enact this legislation in Part II.  While a definite opinion cannot be expressed on this issue, in our view, a court would be most likely to conclude that the KwaZulu-Natal legislature does not have legislative competence.  We then consider, also in Part II, the issue of the consequences of legislative conflict (on the assumption that we are wrong in our view that a court would find the legislature is not competent) in terms of section 146 of the Constitution, and conclude that, where there is a conflict with national legislation, in particular, the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act (‘PIE Act’), national legislation will prevail.  In Part III, we then consider more directly whether there are any conflicts with the PIE Act, as well as a number of other possible constitutional objections to the Act.  Part IV sets out our conclusions reached in this opinion.

PART II: CONSTITUTIONAL COMPETENCE AND CONFLICTS

Provincial Legislative Competence 

The starting point in reviewing the constitutionality of the Act is to begin by examining whether the KwaZulu-Natal Legislature is, in fact, legally competent to enact it.  Schedule 4 of the Constitution sets out the functions in respect of which the various spheres of government are allocated legislative competence—meaning that they are empowered to enact legislation regulating that particular functional area.  While ‘housing’ is certainly a concurrent competence of national and provincial government, ‘land’ is not.  If the Act is characterised as dealing with what relates peculiarly to ‘land’ rather than housing, it would fall into the realm of an exclusive national government competence and, in terms of section 44(1)(a)(ii) of the Constitution, the provincial government would then not be competent to enact this legislation at all.  The Act, however, raises a more contentious issue: What if it were to relate, in some aspects, to ‘land’ but in another, to ‘housing’?  How, and according to what principles, does one categorise it?

The question that necessarily arises, therefore, is whether the legislation is best characterised as dealing essentially with ‘land’ or ‘housing’.  While the Act essentially deals with eviction, land tenure, access to land (in the sense envisaged in section 25(5) of the Constitution
), it deals also with the provision of adequate housing throughout the province. It is, in our view, difficult to characterise the Act strictly as falling within schedule 4 or not.  It is, therefore, useful to turn to the case law.

The Constitutional Court considered an analogous issue in the decision of DVB Behuising.
  The judgment concerned the constitutional competence of a provincial legislature to repeal parts of national legislation which were unconstitutional.
  The legislation which it purported to have repealed, made provision for the creation, by the Minister of Bantu Administration and Development, of special townships in areas of land held by the South African Native Trust, which was established by the Native Land and Trust Act 18 of 1936.  The subject matter of the legislation, therefore, concerned the ‘establishment, management and regulation of informal townships and establishment of local government’.

Provincial legislatures are only competent to repeal provincial legislation.
  The question before the Court, therefore, was whether the legislation was provincial legislation.  In the High Court, Mogoeng J held that the legislation in question concerned ‘land’, ‘land tenure or ownership’, the ‘registration of deeds’ and the ‘establishment and abolition of townships’.  These, he held, are not provincial areas of legislative competence, and therefore the Provincial government was not competent to repeal it.
  

In the Constitutional Court, however, Ngcobo J rejected the ‘strict’ approach adopted by the High Court to determine functional areas of provincial legislative competence.
  Instead, ‘[t]he functional areas must be purposively interpreted in a manner which will enable the national Parliament and the provincial legislatures to exercise their respective legislative powers fully and effectively.’
  

In order to determine whether a matter fell into the functional areas listed in schedule 6 of the interim Constitution (the equivalent of schedule 4 of the final Constitution),
 one had to examine the ‘essence’ and ‘true purpose and effect’ of the legislation.
  Ngcobo J found that the essence of the provisions in question did indeed fall into the scope of schedule 6 of the interim Constitution

Nevertheless, he moved on to an enquiry under section 126(3)(b) of the interim Constitution (the equivalent of 146(2)(b) of the final Constitution) which states that a matter is national legislation which will prevail over provincial legislation if it is necessary to deal with the subject matter at a national level with uniform standards across the country notwithstanding its inclusion in schedule 6 of the interim Constitution.  Ngcobo J found that the provisions relating to the registration of title deeds was such a matter, and that the provisions relating to the registration of title deeds could not, therefore, be repealed by the provincial legislature.

The minority, however, concluded that the entire repeal was not competent as the legislation was never assigned to provincial government since it related to matters (that is, the creation of tenure forms) which, in terms of section 126(3), are to be regulated at national government level.
  For the minority, it was ‘clear that “land tenure and registration” are not functional areas within the scope of schedule 6’.

The majority and minority thus differ on the essential characterisation of the legislation, reflecting the subjective nature of the evaluation.  In the same way, the essence of the Act will have to be defined in order to determine whether it falls within the scope of schedule 4 of the Constitution.  While it is clearly not possible to predict what a court would decide, we would characterise the Act as essentially dealing—despite its concern with housing—with land use, land tenure and evictions, and therefore falling outside of the scope of schedule 4.  

We note, in particular, that sub-section 2(1) of the Act, which outlines the application of the Act, states that it applies to ‘all matters pertaining to the promotion of and protection against illegal and unlawful occupation of land and buildings in the Province.’  The following sub-section, sub-section 2(2),  states that ‘[w]here this [Act] does not regulate a matter pertaining to promotion and protection against illegal and unlawful occupation of land or buildings, the provisions of the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act, apply.’  These two provisions (which are exhaustive of the ‘application’ of the Act) clearly demonstrate, in our view, that the Act seeks primarily to regulate the eviction of unlawful occupiers, and duplicates the scope of application of the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act (‘PIE Act’) at provincial level.  

In short, while this is a fairly complex question to decide, in our view, the balance of considerations favours an interpretation which views the subject matter of the Act as involving land use and tenure, and evictions, which falls out of the scope of schedule 4 of the Constitution.  In our view then, the Constitutional Court would be most likely to find that the KwaZulu-Natal legislature is not competent to enact the Act and it is therefore ultra vires and unconstitutional.

Section 146 Determination

If we are wrong in our view that the Act does not fall within the scope of schedule 4, and the Act is deemed to constitute a concurrent legislative competence of national and provincial government, then a further issue arises where the Act conflicts with national legislation, in particular, the PIE Act.  As noted in paragraph 14 above, the subject matter of the Act largely overlaps with the PIE Act, and in some respects, is in conflict with that Act (see the discussion below).

Section 146 of the Constitution regulates the position where there is conflicting national and provincial legislation which deals with a functional area listed in schedule 4.
  A conflict has been defined in Ex Parte Speaker of the KwaZulu-Natal Provincial Legislature, at its most narrowest, as occurring where a provision in provincial legislation and a provision in national legislation ‘cannot stand at the same time or cannot stand together, or cannot both be obeyed at the same time’.
  This judgment, however, was confined to an instance of direct conflict in which the Constitutional Court adopted a narrow definition as that was all that was necessary to decide the matter before it.  Subsequent case law may well adopt a more purposive approach and define a conflict more broadly.

In our view, a purposive interpretation of section 146 would involve a broader interpretation than that adopted in Ex Parte Speaker of the KwaZulu-Natal Provincial Legislature and would include a need for consistency and shared aims between national and provincial legislation where the legislation is necessary to meet the objectives listed in that sub-section.  In our view, and for the reasons set out more fully in Part III below, the Act does conflict with the PIE Act.

Once it has been decided that there is a conflict between the two pieces of legislation, section 146(2) must be applied in order to determine the consequences of that confict, that is, whether the national or the provincial legislation prevails.  Section 146(2) bears spelling out in full:

‘National legislation that applies uniformly with regard to the country as a whole prevails over provincial legislation if any of the following conditions are met:

(a)
The national legislation deals with a matter that cannot be regulated effectively by legislation enacted by the respective provinces individually.

(b)
The national legislation deals with a matter that, to be dealt with effectively, requires uniformity across the national, and the national legislation provides that uniformity by establishing—

(i) 
norms and standards

(ii) 
frameworks; or

(iii)
national policies.

(c)
The national legislation is necessary for—

(i)
the maintenance of national security;

(ii)
the maintenance of economic unity;

(iii)
the protection of the common market in respect of the mobility of goods, services, capital and labour;

(iv)
the promotion of economic activities across provincial boundaries;

(v)
the promotion of equal opportunity or equal access to government services; or

(vi) the protection of the environment.’

In determining whether these conditions are met, a court would be likely to take the following considerations into account:

1.1. The Act may result in differential treatment of people which could, in turn, result in people moving from KwaZulu-Natal to other provinces if they face a greater chance of eviction in that province.  This would be disruptive to the ‘common market’ and ‘economic unity’ of the country;

1.2. Legislation which gives effect to the Constitution, in giving rights to the poor, must to be uniform across the country, as a failure to do so could be inconsistent with the right to equality in section 9 of the Constitution; and

1.3. The fact that land is (by its omission from schedule 4 of the Constitution) an exclusive national competence, would indicate the constitutional importance of having a uniform approach to evictions throughout the country.

For all these reasons, therefore, in our view, section 146 would allow for a national government override, which would mean that where the Act is in conflict with the PIE Act, the PIE Act would prevail.  We note, that a section 146 ‘override’ does not affect the constitutionality of the Act, nor the legislative competence of the Province to enact the Act.  Nevertheless, for reasons of legal certainty, comity, and co-operative government, it would be far preferable for the Act not to create conflicting provisions in the first instance.
PART III: SUBSTANTIVE PROVISIONS IN THE TEXT

The Relationship Between the PIE Act and the Act 

The PIE Act applies throughout South Africa
 and the eviction proceedings set out in section 4 of the Act expressly state that ‘[n]otwithsanding anything to the contrary contained in any law or the common law, the provisions of this section apply to proceedings by an owner or person in charge of land for the eviction of an unlawful occupier.’  The PIE Act, therefore, clearly states that it is of application throughout the country, and that the procedure set out in section 4 is to be followed.  

Section 2(2) of the Act, however, states that where the Act ‘does not regulate a matter pertaining to promotion [of] and protection against illegal and unlawful occupation of land or buildings’, the PIE Act applies.  The Act, therefore, seeks to elevate its application as the primary piece of legislation applicable in the Province, and the PIE Act to apply only where the Act does not regulate a particular matter.  This, in our view, is the incorrect approach to adopt.  Where a provincial legislature legislates within its sphere of competence, any provincial legislation will exist concurrently with any national legislation already enacted (or any legislation enacted in the future)—schedule 4 of the Constitution, after all, refers to concurrent legislative competence.  It is only where a conflict occurs between validly enacted concurrent legislation, that a section 146 test is used to determine which sphere of government’s legislation will dominate.

In short, on the assumption that the KwaZulu-Natal legislature is competent to enact the Act (which is open to serious doubt), the Act does not suspend the operation of the PIE Act within the Province.  Instead, the two Acts must be followed concurrently unless there is a conflict between the two, and then a section 146 test will determine which legislation prevails.

Potential Conflicts Between the Act and the PIE Act

The question that necessarily arises, therefore, is whether there are any provisions in the Act which conflict with the PIE Act.  In this section we discuss what is, in our view, the most obvious conflict between the two.  There may well be other inconsistencies.

Section 10 of the Act reasserts section 6 of the PIE Act, that municipalities have a discretion to institute eviction proceedings against unlawful occupiers where it is in the public interest to do so.  This section is obviously consistent with the PIE Act as it simply repeats it.

Section 16 of the Act, however, goes beyond this discretion and (inconsistently with section 10 of the Act) places an obligation on both land owners (or those in charge of land), as well as municipalities to carry out evictions of unlawful occupiers in terms of the PIE Act.  More specifically:

1.4. Section 16(1) obliges land owners, or the person in charge of land or a building, within a period yet to be determined and gazetted, to institute evictions in terms of sections 4 or 5 of the PIE Act; and

1.5. Where the owner or person in charge fails to comply with his or her obligation in section 16(1) of the Act, the municipality, in whose jurisdiction the land or building falls, must institute eviction proceedings in terms of section 6 of the PIE Act.

Clearly, these provisions go beyond the PIE Act, and are inconsistent with it.  The question, however, is whether they conflict with the PIE Act.  On a narrow interpretation of ‘conflict’, adopted in Ex Parte Speaker of the KwaZulu-Natal Provincial Legislature (see paragraph 17 above), both the Act and the PIE Act could be followed where the owner or person in charge, or municipality, exercised the discretionary power in the PIE Act, and the obligation imposed in the Act, and instituted eviction proceedings.

In our view, however, this approach adopts too literal or narrow an interpretation of the word ‘conflict’.  A purposive interpretation would find that the intention of the PIE Act is to provide for fair procedures which need to be followed where a land owner (or person in charge) or organ of state chooses to institute eviction proceedings against unlawful occupiers.  The procedures in no way encourage the institution of eviction proceedings and probably have the opposite effect, of discouraging them, particularly where it would not be just and equitable to carry out an eviction. The Act, however, has a different aim: ‘the elimination and prevention of re-emergence of slums’, and places obligations on both public and private actors to carry out these aims.  This is, in our view, a patent conflict between the two pieces of legislation and, if the Act were to be enacted, a section 146 evaluation would need to be undertaken.  Following our reasoning set out in paragraphs 16–21, it is our view that national legislation would prevail in this respect, and suspend the application Act to the extent of the conflict.

Other Constitutional Objections to the Act

In addition to the conflict between the PIE Act and the Act, we note that there are a number of other defects with the Act, which may result in the Act being open to challenge in court.

We have identified four objections: first, section 5 (on the assumption that it is valid despite a patent error) obliges land owners and gives discretion to municipalities to institute eviction proceedings against lawful occupiers without following the Extension of Security of Tenure Act 62 of 1997; second, section 16 of the Act requires land owners and municipalities to evict unlawful occupiers, in violation of the right to a reasonable legislative measures to progressively realise the right to adequate housing in section 26(1) and (2) of the Constitution, and the prohibition on legislation permitting arbitrary evictions in section 26(3) of the Constitution; third, section 9 of the Act is highly problematic in requiring municipalities to incur expenditure for the provision of services outside its jurisdiction and using an infrastructural grant not allocated for that purpose; and finally, the creation of criminal offences in these circumstances raise rule of law concerns.  These objections are discussed separately.

Obligations on Land Owners: Eviction of Lawful Occupiers in Sub-Standard Buildings

Section 5 of the Act provides that a land owner or person in charge, may not consent to the use of buildings or structures on his or her land where, first, they benefit financially, and second, the building or structure does not comply with the National Buildings Regulations and Building Standards Act 103 of 1977 (NBRA) or the standards set out in subsections (a)–(b) of the Act.  

On a literal reading of the section, this means that where an owner or person in charge does not benefit financially, they may consent to the erection or use of structures which do not comply with the NBRA or section 5 of the Act.  The section, therefore, appears to be aimed at preventing land owners (or people in charge) from benefiting financially from allowing people to create informal settlements on their land. The section thus regulates the terms on which an owner may consent to have her land or building occupied.  Clearly, where the owner or person in charge consents to occupation, the occupiers are lawful.

Section 6(1) of the Act places an obligation, in addition to any obligations in the PIE Act, on municipalities to issue a written notice to an owner or the person in charge who, in return for financial benefit, allow buildings or structures which do not conform to the NBRA or to the conditions set out in subsections (a)–(b) of the Act, to be erected on their land, to institute eviction proceedings against the occupants.  

Where the owner fails to evict these lawful occupiers, the municipality has discretion, in terms of section 6(2) of the Act to institute eviction proceedings against the occupants, in terms of section 6 of the PIE Act.  If, however, these occupiers are lawful, the PIE Act cannot be used to evict them.  This is an obvious drafting error.  

It is doubtful, however, even without reference to the PIE Act, whether the Act could authorise municipalities to institute eviction proceedings at all where an owner consents to the use of the land or building, except where there is a necessity to do so because of health and safety reasons (which is not the case here).  Moreover, the provisions of the Extension of Security of Tenure Act 62 of 1997 would apply to the occupiers where they do not use the land mainly for industrial, mining, commercial or commercial farming purposes, and where the household income does not exceed R 5 000, and any eviction of these lawful occupiers would have to be in terms of that Act.

Obligations on Land Owners: Eviction of Unlawful Occupiers in Sub-Standard Buildings

Paragraphs 27–29 above set out the obligation, in section 16 of the Act, on private land owners (and the person in charge of this land) to institute evictions of any unlawful occupiers in terms of the PIE Act—and the view that this obligation is in conflict with the PIE Act.  

The section makes no reference to the state of the dwellings used by the unlawful occupiers and, therefore, does not appear to be motivated by a desire to prevent the use of buildings which are unsafe and unsanitary, which is the case in section 5 of the Act.  Instead, the section appears to be motivated by a wish to ‘eliminate’ informal settlements for the sake of eliminating them.

If this were indeed the ‘mischief’ aimed at in this section, this would raise serious constitutional objections.  Section 26(2) of the Constitution states that ‘[t]he state must take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of [the right to have access to adequate housing]’.  In Grootboom,
 the Constitutional Court established the standard for evaluating whether the State has met its constitutional obligations to provide access to adequate housing provided for in section 26 of the Constitution.  The Court held that, while the right in section 26 did not entitle ‘the respondents to claim shelter or housing immediately upon demand’,
 it emphasised that socio-economic rights are nevertheless justiciable ‘rights’ which can be enforced by Courts in certain circumstances.
  In particular, the Court held that the State must have in place a reasonable plan to realise the right to housing over time and within its budgetary constraints, and that this programme must include relief for those in desperate need.

The legislative measures adopted in section 16 have the opposite effect to what is required by the Constitutional Court in Grootboom, in that it requires property owners to evict unlawful occupiers from their homes, which would usually result in their being rendered homeless (and probably occupying land elsewhere illegally), even where they have no inclination to do so.  Section 16 thus has the effect of instantly undermining the tenure security (which admittedly was not ‘secure’ initially, but more secure than it was before the enactment of the Act) of all unlawful occupiers in KwaZulu-Natal, and does not seek to progressively realise their right to adequate housing.  

This legislation could also be described as ‘arbitrary’, as it will result in thousands of people being evicted from their home in an attempt to ‘eliminate slums’, but will undoubtedly, not have that effect.  Section 26(3) expressly states that ‘[n]o legislation may permit arbitrary evictions.

In essence, it is our opinion that it is highly unlikely that any court would find that section 16 constitutes a ‘reasonable’ legislative measure to achieve the progressive realisation of the right to housing of unlawful occupiers, and consequently provides for arbitrary evictions, in violation of section 26(3) of the Constitution.

We note in passing that a further difficulty with this section is that it may undermine the owner’s property rights, because the Act seeks to require land owners, at times against their will and at their own expense, to evict all unlawful occupiers.  A successful challenge may well be brought by a land owner on this basis.

Municipal Spending

Section 9(2) of the Act is highly problematic.  It provides that the relevant Member of the Executive Council (‘MEC’) may require (after consultation) neighbouring municipalities (or Category C municipalities in relation to Category B municipalities) to provide services to a municipality to ‘the occupants of a slum, an informal settlement or a transit area’.  Municipalities have executive responsibility to provide services within their jurisdiction and to decide how to spend money in doing so.  An MEC cannot compel municipalities to spend money on services for other municipalities.  Such an act would also undermine the entire budgetary scheme under the annual Division of Revenue Act (‘DORA’) and the allocation of equitable share in terms the constitution, as provided for in DORA.  A municipality would, in our view, only be able to provide such services where it expressly consents to do so, and where it is adequately compensated for doing so.

Moreover section 9(3) of the Act states that a municipality required to provide these services, must ‘prioritize its available Municipal Infrastructure Grant funding for the provision of such service.’  Municipal Infrastructure Grants (‘MIGs’) are conditional grants for use in a particular infrastructural project within a municipality.
  They cannot be used to provide services to another municipality (or even within the municipality they are allocated to) as they are specifically allocated for infrastructure development.  Other grant funding would have to be provided to the municipality providing services (where they agree to do so) on behalf of the municipality, in the jurisdiction of which, services are being provided, through, for instance, the conditional allocations to municipalities in section 8 of DORA (2007).

Offences

Section 20 of the Act creates an offence where any person ‘unlawfully interferes with the reasonable measures adopted by an owner or person in charge of vacant land to prevent the unlawful occupation of such vacant land or buildings’.  Hence, in addition to the conduct being unlawful (by definition), another offence is created by section 20.

In addition to the offence created in section 20, the Act creates a two other offences.  These are:

1.6. The failure to comply with a notice issued in terms of section 14(1), within three months, requiring an owner or person in charge to improve the condition of land; and

1.7. The failure to comply with a notice issued in terms of section 15(2), within 30 days, requiring an owner or person in charge to take ‘reasonable’ measures to prevent unlawful occupation of land, or provide reasons for the failure to comply.

Notably, in the case of both of these notices, the municipality has no discretion as to whether it should issue them or not.

The creation of offences (punishable by a fine of up to R 20 000 or imprisonment of up to five years, or both) raises concerns around the types of matters which may be criminalised.  The use of the State’s coercive force must be used sparingly and appropriately.  In our view, the failure to spend money to improve land, or to institute evictions and to spend money in order to institute evictions may be subject to constitutional challenge as they are not the types of matter which should be criminalised and subject to potential imprisonment.

PART IV:  SUMMARY AND CONCLUSION

We have considered the Act and conclude that the following areas may be subject to a constitutional challenge in the following areas.

First, a challenge may be brought on one (or both, in the alternative) grounds:

1.8. While a definite opinion cannot be expressed on this question, a court would probably, on balance, find that a provincial legislature does not have the legislative competence to enact legislation such as the Act; or

1.9. On the assumption that this view is wrong, and the KwaZulu-Natal legislature is competent to enact the legislation, then, on a purposive reading of section 146(1) of the Constitution, there is a conflict between the Act and the PIE Act.  Using the criteria set out in section 146(2) of the Constitution, where the Act conflicts with the PIE Act (notably in section 16 of the Act), national legislation will prevail and this section will be suspended until such time as the PIE Act is repealed or amended to remove the conflict;

In addition, there are four substantive areas which may be subject to challenge:

1.10. Section 5 (on the assumption that it is valid despite a patent error) obliges land owners and gives discretion to municipalities to institute eviction proceedings against lawful occupiers without following the Extension of Security of Tenure Act 62 of 1997;

1.11. Section 16 of the Act requires land owners and municipalities to evict unlawful occupiers, in violation of the right to reasonable legislative measures to progressively realise the right to adequate housing in section 26(1) and (2) of the Constitution.  Consequently, it may be considered to be legislation which permits arbitrary evictions which is prohibited by section 26(3) of the Constitution.

1.12. Section 9 of the Act is highly problematic in requiring municipalities to incur expenditure for the provision of services outside of its jurisdiction and using an infrastructural grant not allocated for that purpose; and

1.13. The creation of criminal offences in these circumstances raise rule of law concerns.  

In conclusion, there are serious flaws in the Act, which render it vulnerable to a constitutional challenge.  If we are correct in our view that the provincial legislature is not competent to enact this legislation, then it is simply invalid. If it is found to be valid (in whole or in part), then its most serious substantive flaw is its failure to provide a reasonable legislative scheme to achieve the progressive realisation of the right to adequate housing to all those living in informal settlements in KwaZulu-Natal.
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